
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

LUBBOCK DIVISION 

IN RE: 
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Dennis Faulkner, Creditors' Trustee, 

Plaintiff; 

vs. 
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INTRODUCTION 

Ford Credit moves to seal fifty (50) of its confidential documents (the "Ford 

Credit Documents") and one hundred eleven (111) confidential documents produced by 

subpoenaed non-party Alliance Inspection Management (the "AIM Documents") that the 

Creditors' Trustee has threatened to file in this case..1 Ford Credit's motion should be 

granted for two primary reasons. 

First, the threat by the Creditors' Trustee to file the confidential Ford Credit 

Documents and AIM Documents is a thinly-disguised attempt to make an end-run around 

the clear procedures for challenging confidentiality designations set forth in the Stipulated 

Confidentiality and Protective Order entered in this case (the "Confidentiality Order"), 

which applies to documents produced by both parties in this adversary proceeding as well as 

those produced by Alliance Inspection Management ("AIM"). 

The Creditors' Trustee has stated that he plans to file the Ford Credit 

Documents as part of a motion seeking to require Ford Credit to, in effect, "re-do" its 

review of the documents it has designated as "confidential" (and to force Ford Credit to 

"de-designate" some portion of those documents). The Creditors Trustee has also stated 

that he intends to file the AIM Documents as part of some unspecified motion concerning 

AIM's subpoena response. 

There is no legitimate need or basis for the Creditors' Trustee to file the Ford 

Credit Documents or AIM Documents as a part of any threatened motion, because they 

could just as easily be submitted to the Court for in camera review as part of a motion to 

Upon the Court's request, and at or before oral argument of this motion, Ford Credit 
can provide copies of the Ford Credit Documents and AIM Documents to the Court for in camera 
review, if necessary. 
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challenge the designations pursuant to the procedure in paragraph 4 of the Confidentiality 

Order. Moreover, contrary to the Creditors' Trustee's claims, Ford Credit and AIM 

properly designated each of the documents at issue confidential pursuant to the terms of the 

Confidentiality Order, and the Court should uphold Ford Credit's and ATM's designations 

accordingly. See Exhibit A (Declaration of Scott Carter ("Carter Dec.")). 

Second, even under the comparatively stricter standard for sealing 

confidential documents, an order sealing the Ford Credit Documents and AIM Documents 

is appropriate. Ford Credit anticipates that the Creditors' Trustee will argue that the Court 

should weigh the public interest in accessing Ford Credit's confidential documents and 

communications in deciding whether to seal the Ford Credit Documents and AIM 

Documents. But that anticipated argument is disingenuous, because the Creditors' Trustee 

has forced Ford Credit to file this motion to seal by attempting to avoid the procedures for 

challenging confidentiality designations that the Creditors' Trustee previously agreed to, and 

which this Court ordered. And, regardless of the standard applied, Ford Credit's interest in 

maintaining the secrecy of its confidential, proprietary, trade secret, or otherwise 

commercially sensitive information, whether it was produced by Ford Credit or AIM, 

requires a sealing order. 

BACKGROUND 

A. The Adversary Proceeding 

The Creditors' Trustee's claims in this adversary proceeding primarily seek to 

recover transfers by the Reagor-Dykes Dealerships ("Debtors") to Ford Credit pursuant to 

11 U.S.C. §§ 547 and 548. See Dkt. 1. 
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Ford Credit has denied each and every claim asserted by the Creditors' 

Trustee, and has affirmatively pleaded that it took all of the transfers that it received from 

Debtors in good faith. See Dkt. 84. Discovery is well underway, and the parties have 

exchanged numerous written discovery demands and responses, including voluminous 

document productions — so far comprising more than 37,000 documents from the Creditors' 

Trustee, and more than 14,000 documents from Ford Credit. 

B. The Creditors' Trustee's Requests 

On January 21, 2021, the Creditors' Trustee served sixty-two (62) wide-

ranging requests for production on Ford Credit (the "Requests"). See Exhibit B (Creditors' 

Trustee's First Request for Production). Nearly all of the Requests seek production of 

documents and communications concerning Ford Credit's internal business operations, 

including analyses, processes, and procedures which are confidential and proprietary to 

Ford Credit. For example, the Creditors' Trustee demanded, among other things: 

1. "All documents and communications related to underwriting of the Floorplan 
Financing [provided to the Reagor-Dykes Dealerships] from January 1, 2008 to the 
present." 

2. "All documents and communications related to any accommodations, deviations, or 
waivers of standard procedures for the Floorplan Financing [provided to the Reagor-
Dykes Dealerships], including any non-standard pricing, audit blackout dates, 
extensions of time to provide copies of titles or sales documentation, nonstandard 
processing days, waivers of physical inspection audits, and exceptions for incentive 
payments." 

3. "All documents and communications related to any guidelines, manuals, or 
requirements for the Floorplan Financing [provided to the Reagor-Dykes 
Dealerships], including any working capital guidelines, manufacturer guidelines, 
expense guidelines, compensation guidelines, and dealer manuals." 

4. "All documents and communications relating to Debtors' financial condition, working 
capital, cash flow, or solvency." 

5. "All documents and communications relating to any credit reviews for the Floorplan 
Financing [provided to the Reagor-Dykes Dealerships], including any credit review 
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files, credit assessments, risk ratings, meeting agendas, meeting notes, internal 
communications, communications with Debtors, and reports." 

6. "All documents and communications related to any audits for the Floorplan Financing 
[provided to the Reagor-Dykes Dealerships], including any audit files, audit 
summary reports, audit results, wholesale inventory audit summary letters, missing 
unit reports, sold unit detail reports, unit payment detail reports, audit violation 
summaries, meeting agendas, meeting notes, internal communications, and 
communications with Debtors." 

7. "All documents and communications related to any [Ford Credit] guidelines, 
procedures, policies, memorandums, manuals, training, or seminars regarding 
floorplan financing, including but not limited to floorplan audits, credit reviews, out 
of trust sales, double flooring, or fake flooring." 

See Ex. B, Requests No. 2, 4, 5, 19, 20, 25, 34 (emphasis added). 

On March 17, 2021, Ford Credit served its written responses and objections to 

the Creditors' Trustee's Requests, together with a series of non-confidential responsive 

documents. The parties then began negotiating the terms of the Confidentiality Order, in 

anticipation of their respective productions of confidential responsive documents. 

C. The Creditors' Trustee's Non-Party Subpoena to AIM 

On or around April 16, 2021, the Creditors' Trustee served a non-party 

subpoena to AIM. See Exhibit C (Creditors' Trustee's non-party subpoena to AIM). Most 

of the Creditors' Trustee's demands to AIM seek production of documents and 

communications exchanged between Ford Credit and AIM concerning the Debtors. See id., 

Requests Nos. 1, 2, 3. By way of background, AIM contracts with Ford Credit to provide 

inventory audit services at dealerships across the country, including Debtors (prior to their 

bankruptcy filings). See Carter Dec., ¶ 30. 

AIM's agreements with Ford Credit require that AIM safeguard and maintain 

the confidentiality of documents and information regarding or related to Ford Credit and its 

business or operations, including information provided to or obtained by AIM and 
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documents and information concerning or revealing financial information and data, Ford 

Credit's processes, and Ford Credit's methods and procedures. See Carter Dec., 1140. The 

Creditors' Trustee's subpoena demands to AIM encompass documents and 

communications that are subject to the confidentiality provisions in Ford Credit's and 

AIM's agreements. See Ex. C, ¶¶ 1-3. 

D. The Stipulated Confidentiality and Protective Order 

On July 21, 2021, after extensive negotiation, and eventual motion practice to 

resolve the parties' dispute over a few remaining terms they could not agree upon, the Court 

entered the Confidentiality Order. See Dkt. 134. The Confidentiality Order is intended to 

"preserve and maintain the confidentiality of certain confidential, commercial and/or 

proprietary information produced" in this adversary proceeding. Dkt. 134. The 

Confidentiality Order describes the manner in which the parties can use confidential 

documents in the course of discovery, in motion practice, and at trial. See Dkt. 134, ¶1( 13-

15. The Confidentiality Order also provides a clear, unambiguous procedure by which the 

parties can challenge each other's confidentiality designations, if necessary. That provision 

states: 

If a receiving party disagrees with the `Protected' designation of 
any document or information, the receiving party will notify 
the designating party in a written letter and identify the 
challenged document(s) with specificity, including Bates-
number(s) where available, and the specific grounds for the 
designation. If the receiving party and the designating party are 
unable to resolve the issue ... the receiving party will thereafter 
timely apply to the Court to set a hearing for the purpose of 
challenging the confidential status .... The producing party 
shall have the burden of establishing that the challenged 
documents are confidential. Protected Documents will 
continue to be treated as such pending determination by the 
Court as to the confidential status. 
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See Dkt. 134, ¶ 4. 

The Confidentiality Order also outlines a procedure whereby the parties may 

challenge the confidentiality designation in documents they intend to file with the Court. 

That procedure states: 

All documents that are filed with the Court that contain any 
portion of any Protected Document or information taken from 
any Protected Document shall be filed under seal by following 
the protocols for sealed filings in this Court. However, if a 
party believes that documents designated as Protected 
Documents cannot or should not be sealed pursuant to the 
protocols and rules in this Court, then the party wishing to file 
the materials shall particularly identify the documents or 
information that it wishes to file to the producing party, in 
writing. The parties will then meet and confer, in a good faith 
effort to resolve the dispute. Failing agreement, any party 
wishing to file Protected Documents with the Court must 
provide the producing party with ten (10) days' notice prior to 
the date they intend to file the Protected Documents in order to 
allow adequate time for the producing party to file a motion to 
seal with any necessary briefing and supporting evidence to 
justify the sealing. The producing party shall have the burden 
of justifying that the materials must be submitted under seal. In 
the event a motion to seal is filed, and absent written 
permission from the producing party or a court Order denying 
the motion to seal, a receiving party may not file in the public 
record any Protected Documents. 

See Dkt. 134, ¶ 15. 

E. AIM's Response to the Non-Party Subpoena 

On or around June 21, 2021, AIM produced approximately 1,250 documents 

in response to the Creditors' Trustee's non-party subpoena. AIM's document production 

was made subject to the anticipated terms of the Confidentiality Agreement to be entered in 

this adversary proceeding, and AIM designated a number of documents and 

communications produced to the Creditors' Trustee as confidential. 
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On or around August 12, 2021, AIM supplemented its production of 

documents in response to the Creditors' Trustee's non-party subpoena. Again, AIM 

designated certain documents and communications in its supplemental production as 

confidential. 

F. Ford Credit's Objections and Responses to the Requests 

On July 2, 2021, in anticipation of the final Confidentiality Order being 

entered, Ford Credit produced more than 12,000 documents responsive to the Creditors' 

Trustee's Requests. Ford Credit's production included documents and communications 

related to its business with the Reagor-Dykes Dealerships, most of which Ford Credit 

considers confidential, highly confidential, proprietary, trade secrets, or otherwise 

commercially sensitive. See Carter Dec., ¶¶ 10-11. Among other things, the documents and 

communications produced by Ford Credit include detailed information concerning Ford 

Credit's risk analysis and credit review processes and procedures, Ford Credit's vehicle 

inventory audit processes and procedures, and the manner in which Ford Credit evaluates 

and manages risk, audits, and its wholesale financing operations. See id. 

The manner and methodologies by which Ford Credit analyzes risk ratings 

and uses dealer financial data in its decision-making is unique to Ford Credit, the result of 

Ford Credit's decades of experience in the industry, and is proprietary and highly sensitive. 

See Carter Dec., ¶¶ 19-28. It would be damaging to Ford Credit if such information, and 

internal communications discussing or applying Ford Credit's policies and procedures 

regarding the same, was made publicly available to other lenders in the floorplan finance 

industry. See id. If such information were to be publicly filed, Ford Credit's direct 

competitors, including other floorplan lenders could modify their own procedures, improve 
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their risk rating processes, offer better terms than they could under existing processes, or use 

knowledge of Ford Credit's policies to undercut Ford Credit and without the need to expend 

the same time, resources, money and investment as did Ford Credit in creating those 

procedures. See Carter Dec., 11124-27. 

Ford Credit carefully protects its confidential and commercially sensitive 

documents and communications from disclosure, and requires that its employees, and 

others involved in Ford Credit's business who deal with such documents and information, 

treat them as confidential and proprietary. See Carter Dec., ¶ 25. Ford Credit also 

maintains the secrecy of such documents and communications by limiting their 

dissemination to persons within Ford Credit whose job duties require knowledge of such 

documents and information or to business partners to support Ford Credit's business who 

are expected or required to maintain their confidentiality. See Carter Dec., ¶ 26. 

Based on the scope and specifics of the Creditors' Trustee's demands, the majority of 

Ford Credit's responsive records and communications contain confidential, highly 

confidential, proprietary, trade secrets, and otherwise commercially sensitive information 

that Ford Credit takes steps to protect from disclosure to the public. Such records and 

communications were designated "Confidential" (approximately 93 percent of Ford Credit's 

total responsive documents) and produced to the Creditors' Trustee..? 

2 A smaller subset of documents in Ford Credit's production (approximately 4 percent) were 
designated as "Highly Confidential" pursuant to the Confidentiality Order. 
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G. The Creditors' Trustee's Objection to Ford Credit's and MVPs 
Confidentiality Designations for Specific Documents 

On August 20, 2021, the Creditors' Trustee sent a letter to Ford Credit 

objecting to the "Confidential" designation of sixty-one (61) documents produced by Ford 

Credit (out of the approximately 14,000 produced) and baldly claiming those documents do 

not qualify for protection under the Confidentiality Order. See Exhibit D (the Creditors' 

Trustee's August 20, 2021 letter to Ford Credit). That same day, the Creditors' Trustee also 

sent a separate letter to AIM challenging the confidential designation of the AIM 

Documents. See Exhibit E (the Creditors' Trustee's August 20, 2021 letter to AIM). In 

both instances, the Creditors' Trustee made no effort to provide a reasoned basis or 

explanation as to why the documents at issue should not be designated as confidential. 

The Creditors' Trustee's letter to Ford Credit stated that he was specifically 

challenging Ford Credit's designations of certain documents — each identified by their 

unique Bates number — pursuant to paragraph 4 in the Confidentiality Order. See Ex. D. 

The Creditors' Trustee also threatened to file the 61 documents pursuant to paragraph 15 of 

the Confidentiality Order, absent a motion to seal from Ford Credit. See id. Similarly, the 

Creditors' Trustee's letter to AIM stated that he was challenging ATM's designation of the 

AIM Documents (each attached to his letter) and threatened AIM that he would file the 

AIM Documents pursuant to paragraph 15 of the Confidentiality Order absent a motion to 

seal from AIM. See Ex. E. 

On August 26, 2021, the Creditors' Trustee sent a follow up email to Ford 

Credit asking not only that Ford Credit review the 61 challenged documents, but revisit all 

of its confidentiality designations, accusing Ford Credit of "bad faith" based solely on the 

number of documents Ford Credit designated as confidential (but without raising content-
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specific objections). See Exhibit F (Creditors' Trustee's August 26, 2021 correspondence). 

On March 30, 2021, the Creditors' Trustee and Ford Credit conducted a meet and confer 

conference, during which counsel for the Creditors' Trustee advised that the Creditors' 

Trustee would not move to challenge the specific "confidentiality" designations of the Ford 

Credit Documents as set forth in paragraph 4 of the Confidentiality Order, but would 

instead: (1) move the Court for an order compelling Ford Credit to re-designate all of its 

documents; and (2) attach the challenged Ford Credit Documents to such motion. 

On September 7, 2021, in the spirit of compromise, Ford Credit advised the 

Creditors' Trustee: (1) that it stood by the confidential designation of the Ford Credit 

Documents and the other documents produced in response to the Creditors' Trustee's 

demands; but (2) that it agreed to withdraw confidentiality designations for 11 of the 

objected-to documents. Ford Credit also reiterated its position that Creditors' Trustee 

should follow the procedure set forth in the Confidentiality Order to the extent he intends to 

challenge any designations made by Ford Credit and offered to further meet and confer with 

the Creditors' Trustee. See Exhibit G (Ford Credit's September 7, 2021 correspondence to 

counsel for the Creditors' Trustee). In response, the Creditors' Trustee again took the 

position that he does not need to follow the Confidentiality Order's procedures and that 

there is nothing else to meet and confer about. See Exhibit H (Creditors' Trustee's response 

to Ford Credit's September 7, 2021 correspondence). 

The Ford Credit Documents include emails (and their attachments) between 

Ford Credit employees, internal communications, and a PowerPoint presentation pertaining 

to the Reagor Dykes dealerships. See Carter Dec., ¶ 12. They generally fall into four 

categories that Ford Credit considers confidential, proprietary, trade secret, or otherwise 

-10-
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commercially sensitive: (1) inventory audit processes, procedures, and reconciliations, 

including confidential audit metrics and Ford Credit's responses to specific audit conditions; 

(2) processes and procedures for emergency inventory audits and reconciliations, including 

Ford Credit's responses to specific emergency audit conditions; (3) proprietary, confidential, 

and trade secret risk management assessments, investigations, or analyses, and the 

methodologies associated with them; (4) wholesale financing processes and procedures, 

including the mechanics of their application and criteria relied upon by Ford Credit. See id. 

As set forth in the Carter Dec., the confidential information contained in the Ford Credit 

Documents is summarized as follows: 

Confidential Information Documents 
Inventory audit processes, procedures, and FMCC0006256 
reconciliations, including confidential audit FMCC0008698 
metrics and Ford Credit's responses to FMCC0008855 
specific audit conditions FMCC0008872 

FMCC0008875 
FMCC0009153 
FMCC0009201 
FMCC0009208 
FMCC0009277 
FMCC0009299 
FMCC0009354 
FMCC0009424 
FMCC0009600 
FMCC0009640 
FMCC0009756 
FMCC0012183 
FMCC0014875 
FMCC0015498 
FMCC0022870 

Processes and procedures for emergency FMCC0015155 
inventory audits and reconciliations, 
including Ford Credit's responses to 

FMCC0015174 
FMCC0023265 

specific emergency audit conditions FMCC0023278 
FMCC0023530 
FMCC0023534 
FMCC0023554 

-11-
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FMCC0023574 
FMCC0023604 

Proprietary, confidential, and trade secret FMCC0008311 
risk management assessments, 
investigations, or analyses, and the 
methodologies associated with them 

FMCC0015053 
FMCC0023607 

Wholesale financing processes and FMCC0008848 
procedures, including the mechanics of FMCC0009263 
their application and criteria relied upon by FMCC0009273 
Ford Credit FMCC0009609 

FMCC0009616 
FMCC0009785 
FMCC0009787 
FMCC0010849 
FMCCOO 14962 
FMCC0023011 
FMCC0023014 
FMCC0023065 
FMCC0023154 
FMCC0023170 
FMCC0009109 
FMCC0009843 
FMCC0010601 
FMCC0012145 
FMCC0018034 

See Carter Dec., ¶ 13. 

Ford Credit's confidential audit processes, procedures, and reconciliations, 

including the audit metrics it reviews and the manner in which it responds to specific audit 

conditions, are unique to Ford Credit and the result of Ford Credit's decades of experience 

in the industry. See Carter Dec., ¶ 14. The confidential documents and communications in 

this category contain, among other things, information which identifies specific data and 

other intangible information gathered during the course of an inventory audit, which is 

ultimately reviewed by Ford Credit. See Carter Dec., ¶¶ 15-16. They also include 

-12-

Case 20-05005-rlj Doc 159 Filed 09/09/21    Entered 09/09/21 16:15:26    Page 16 of 29



confidential communications concerning and implementing Ford Credit's commercially-

sensitive methods for addressing specific audit conditions. See id. 

Ford Credit's processes and procedures for emergency inventory audits and 

reconciliations are similarly confidential. See Carter Dec., ¶ 17. And making any 

information concerning Ford Credit's confidential audit processes, procedures or 

reconciliations publicly available to Ford Credit's competitors or financed dealerships would 

put Ford Credit at a competitive disadvantage in the industry. See Carter Dec., ¶¶ 16-17. 

Ford Credit's proprietary and trade secret risk management analyses are also 

kept strictly confidential. The confidential documents and communications at issue here 

contain information concerning a highly-sensitive risk assessment and management project. 

See Carter Dec., 1118. The analysis, which involved comparison of certain confidential data, 

is highly-sensitive and a proprietary Ford Credit trade secret. See id. 

Lastly, Ford Credit's wholesale financing processes and procedures are 

highly-confidential, and internal communications revealing the mechanics of their 

application or criteria relied upon by Ford Credit are, at a minimum, confidential. See 

Carter Dec., ¶ 20. Such documents and communications contain, among other things, 

information which identifies the specific criteria Ford Credit evaluates in making wholesale 

financing decisions with respect to a particular dealership. See Carter Dec., ¶ 21. They also 

contain information demonstrating the manner in which Ford Credit applies its wholesale 

financing processes and procedures to a particular dealership. See id. 

Meanwhile, of the AIM Documents, 105 are confidential Audit Summary 

Reports (Bates numbered AIM00000001-AIM00000105) requested by Ford Credit and 

generated by AIM during the course of inventory audits at Debtors' dealerships. See Carter 
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Dec., ¶ 31. They reveal specific audit results, including the identity of dealership customers 

that have recently purchased vehicles and their personal banking information. See Carter 

Dec., ¶ 32. The Audit Summary Reports also include summaries of confidential 

information gathered by AIM as part of an inventory audit and reviewed by Ford Credit as 

part of its confidential audit processes, procedures, and reconciliations. See Carter Dec., ¶¶ 

32-33. Those summaries concern and/or reveal, among other things, confidential and 

propriety metrics reviewed during the course of an inventory audit. See id. 

Confidential information reflected in the Audit Summary Reports is included 

in several of the Ford Credit Documents. See Carter Dec., 1134. Ford Credit also separately 

produced Audit Summary Reports, and designated them confidential, as part of its response 

to the Creditors' Trustee's discovery demands. See Carter Dec., ¶ 35. 

Five of the AIM Documents (Bates numbered AIM00000554, ArM00000616, 

AIM00002119, AIM00002159, and AIM00002573) are email communications between 

AIM and Ford Credit concerning the processes and procedures for inventory audits at 

Debtors' dealerships, including strategies for optimizing efficiency and addressing other 

specific concerns. See Carter Dec., ¶ 36. 

Each of the Ford Credit Documents and AIM Documents is precisely the 

kind of business record or communication that Ford Credit and AIM treat as confidential, 

highly confidential, proprietary, trade secrets, and otherwise commercially sensitive. See 

Carter Dec., ¶¶ 23-25, 38. Ford Credit and AIM do not disclose such documents and 

communications to the public, and affirmative steps are taken to ensure they are not 

inadvertently disclosed. See Carter Dec., ¶¶ 26-27, 39-41. 
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By attempting an end-run around the procedure that the parties previously 

agreed upon, and which this Court ordered in the Confidentiality Order, the Creditors 

Trustee has forced Ford Credit to file this motion to seal the Ford Credit Documents and 

AIM Documents that the Creditors' Trustee has otherwise threatened to publicly file. 

ARGUMENT 

A. Legal Standard for Designating Documents "Confidential" 

Pursuant to Fed R. Civ. P. 26(c)(1)(G), for good cause shown, a Court may 

enter a protective order protecting trade secret or other confidential commercial against 

public disclosure. In this adversary proceeding, the Court entered the Confidentiality Order 

(Dkt. 134), which sets forth the procedures by which the parties may designate documents 

and information exchanged during discovery as "Confidential" or "Highly Confidential" to 

the extent they contain confidential, commercially sensitive, private and/or proprietary 

information. 

Generally, Courts uphold confidentiality designations made in good faith by a 

disclosing party pursuant to the terms of an entered Confidentiality Order. See, e.g., Hill v. 

Jupiter eSources, LLC, 2006 WL 8437570, at *1 (N.D. Tex. July 17, 2006). The standard to 

be applied to preserve challenged confidentiality designations depends on the stage of the 

case and the purpose for which the materials have been filed. In the discovery stage, Courts 

in the Fifth Circuit and elsewhere recognize that honoring litigants' privacy interests 

facilitates the efficient exchange of information. See Blackwell v. C. R. Bard, Inc., 2021 WL 

1088439, at *1 (N.D. Tex. Mar. 22, 2021) (quoting Binh Hoa Le v. Exeter Fin. Corp., 990 F.3d 

410, 420 (5th Cir. 2021)); see also United Nuclear Corp. v. Cranford Ins. Co,, 905 F.2d 1424, 

1427 (10th Cu . 1990) (blanket protective orders are essential to civil discovery because they 
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"allow the parties to make full disclosure in discovery without fear of public access to 

sensitive information and without the expense and delay of protracted disputes over every 

item of sensitive information"). 

Thus, parties need only demonstrate "good cause" to justify confidentiality 

designations. Only in the later "adjudicative phase," when documents are entered in the 

record that will form the basis for case-determinative judicial action, do designated 

documents become judicial records subject to a presumption of public access. Binh Hoa Le, 

990 F.3d at 420. Even then, the Court still must make a case-by-case finding that balances 

the public's right of access against the interests favoring non-disclosure. 

Here, the confidentiality designations for the Ford Credit Documents and 

AIM Documents were made in good faith and for good cause. Accordingly, the 

designations should be upheld, and a sealing order is appropriate. Meanwhile, the 

Creditors' Trustee's threated motions to file confidential documents deviate from the 

agreed-upon Confidentiality Order procedures for challenging designations, as well as the 

well-established Dondi principles. Accordingly, Ford Credit respectfully requests that the 

Creditors' Trustee be ordered to comply with the Confidentiality Order. 

B. The Ford Credit Documents and AIM Documents were Properly Designated 
"Confidential" and Should be Sealed in any Motion filed by the Creditors' 
Trustee 

The Ford Credit Documents, each designated confidential, contain 

information concerning the inner workings of Ford Credit's business operations, including 

Ford Credit's response to risk and/or audit conditions and Ford Credit's standards and 

expectations for extending wholesale financing. See Carter Dec., ¶¶ 14-23. The Ford Credit 

Documents specifically include information concerning processes and procedures are 
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unique to Ford Credit and the result of Ford Credit's decades of experience in the industry. 

See id. Ford Credit would be placed at an extraordinary competitive disadvantage if its 

industry competitors were given access to such information. See Carter Dec., ¶¶ 22-24. 

The ATM Documents also contain confidential information, which AIM is 

obligated to keep confidential pursuant to the terms of its agreements with Ford Credit. See 

Carter Dec., ¶¶ 37-40. The overwhelming majority of the AIM Documents, comprised of 

the Audit Summary Reports, contain sensitive dealership customer information, including 

names and banking information. See Carter Dec., ¶ 32. The remaining AIM Documents 

are communications between Ford Credit and AIM which concern or reveal commercially 

sensitive information about Ford Credit's vehicle inventory audit processes and procedures, 

including Ford Credit's responses to specific audit conditions. See Carter Dec., ¶ 36. 

Disclosure of the Ford Credit Documents and ATM Documents would cause 

competitive harm to Ford Credit by allowing its competitors access to confidential, internal 

Ford Credit communications concerning Ford Credit's risk analyses, processes, and 

procedures and Ford Credit's vehicle inventory audit (and audit reconciliation) processes 

and procedures, and the ways in which Ford Credit applies such policies, processes, and 

procedures. See Carter Dec., ¶ 38. 

Access to this confidential information would give its competitors an 

advantage Ford Credit does not have, as Ford Credit has no access to its competitors' 

internal communications concerning such processes and procedures. See Carter Dec., ¶ 27. 

And the more competitors know about Ford Credit's processes and procedures, the more 

they can tailor their own rates, terms or audit policies and procedures to make either credit 

offerings more competitive or attractive to Ford Credit's customers or potential customers — 
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without the need to expend the same time, resources, money and investment in developing 

these policies and procedures as Ford Credit incurred. See Carter Dec., ¶¶ 23-27. 

Ford Credit and AIM take careful measures to protect the documents and 

communications at issue from public disclosure. For example, Ford Credit limits 

dissemination of such documents to only employees whose job duties require access to 

them. See Carter Dec., 1125-26. And the Ford Credit Documents and AIM Documents are 

exactly the types of documents that are properly designated as "Confidential" in the 

discovery stage of this adversary proceeding. See Blackwell v. C. R. Bard, Inc., No. 2:19-CV-

180-Z, 2021 WL 1088439, at *1; United Nuclear Corp., 905 F.2d at 1427. As contemplated by 

the Confidentiality Order, the Creditors' Trustee presently enjoys broad discretion in his 

review and use of confidential documents during the discovery phase of this adversary 

proceeding. For example, he can share them with experts and use them at depositions — 

only filing them publically is restricted, absent compliance with the agreed-upon procedure 

that this Court ordered in the Confidentiality Order. 

Ford Credit's and AIM's Confidentiality designations should therefore be 

preserved, and the Creditors' Trustee should be directed to continue to treat the documents 

at issue as Protected pursuant to the terms of the Confidentiality Order (Dkt. 134), and to 

file the Ford Credit Documents and AIM Documents (if at all) only under seal. 

C. Ford Credit's Prevailing Interest in Maintaining the Confidentiality of its Trade 
Secrets Requires that the Ford Credit Documents and AIM Documents be Sealed 

Ford Credit anticipates that the Creditors' Trustee may argue that a more 

stringent standard for sealing the Ford Credit Documents and AIM Documents should 

apply. But the Creditors' Trustee should not be rewarded for manufacturing this dispute 

when the real issue is whether good cause exists for Ford Credit's confidentiality 
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designations. And, even if the Court were to apply the sealing analysis to the challenged 

Ford Credit Documents and AIM Documents, Ford Credit's and AIM's designations were 

proper, and should be sustained. Thus, to the extent that the Creditors' Trustee seeks to file 

any of the challenged Ford Credit Documents or AIM Documents in connection with any 

anticipated discovery motions, the Documents should be sealed. 

Pursuant to Fed. R. Civ. P. 5.2(d), the Court has discretion to order that 

specific documents be filed under seal, on a case-by-case basis. "In exercising its discretion 

to seal judicial records, the court must balance the public's common law right of access 

against the interests favoring nondisclosure." SEC v. Van Waeyenberghe, 990 F.2d 845, 848 

(5th Cir. 1993). It is also well-established that "`[e]very court has supervisory power over its 

own records and files, and access has been denied where court files might have become a 

vehicle for improper purposes."' Id. (quoting Nixon v. Warner Commc'ns, Inc., 435 U.S. 589, 

598 (1978). 

Indeed, federal courts routinely limit the public's access to commercially 

sensitive and proprietary information. Citizens First Nat'l Bank v. Cincinnati Ins. Co., 178 F.3d 

943, 945-46 (7th Cir. 1999); Westside-Marrero Jeep Eagle, Inc. v. Chrysler Corp., 1998 WL 

186728, *1 (E.D. La. Apr. 17, 1998) (maintaining exhibit under seal because the document 

contained sensitive and proprietary financial information about individual auto 

dealerships); Shell Expl. & Prod. Co. v. Robinson, 2001 WL 1490954, *1 (E.D. La. Nov. 21, 

2001) (granting motion to seal portion of trial transcript containing confidential 

technological information); Interspan Distribution Corp. v. Liberty Ins. Underwriters, Inc., 2009 

WL 2588733, at *1 (S.D. Tex. Aug. 21, 2009) (in cases involving trade secrets, the interest 

in secrecy is compelling); see also Food Marketing Institute v. Argus Leader Media, 139 S. Ct. 
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2356, 2362 (2019) (finding that disclosure of store-level SNAP data in response to a FOIA 

request would cause financial injury to the intervenor association's member retailers). 

Courts also find that the public interest is less significant when considering "documents 

produced between private litigants, or [] documents submitted to the Court with a 

nondispositive motion." Crossfit, Inc. v. Nat'l Strength & Conditioning Ass'n, 2015 WL 

12466532, at *4 (S.D. Cal. July 16, 2015) (citing Pintos v. Pacific Creditors Ass'n, 605 F.3d 665, 

678 (9th Cir. 2010)). 

If the Court is inclined to consider the public's interest in accessing Ford 

Credit's confidential, proprietary, trade secret, or otherwise commercially sensitive 

information, a sealing order remains appropriate. The Creditors' Trustee's anticipated 

motion regarding Ford Credit's and AIM's confidentiality designations is a non-diapositive, 

discovery-related motion. See Exs. D, E. As such, public interest in accessing confidential 

documents is necessarily less significant. Crossfit, Inc., 2015 WL 12466532, at *4. 

Further, and as set forth above, the confidential Ford Credit Documents and 

AIM Documents contain precisely the kinds of confidential and propriety information 

which is properly sealed in public filings. See Citizens First Nat'l Bank, 178 F.3d at 945-46; 

Westside-Marrero Jeep Eagle, Inc., 1998 WL 186728, *1; Shell Expl. & Prod. Co., 2001 WL 

1490954, *1; Interspan Distribution Corp., 2009 WL 2588733, at *1; see also Food Marketing 

Institute, 139 S.Ct. at 2362. The Creditors' Trustee should, therefore, be directed to seal any 

of the confidential Ford Credit Documents or AIM Documents identified in his August 20, 

2021 letters to the extent that he intends to file them as motion exhibits in this adversary 

proceeding. 
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D. The Creditors' Trustee's Threatened Motions Deviate from the Agreed-Upon 
Terms of the Confidentiality Order 

Good faith compliance with the terms of confidentiality orders is "essential to 

modern discovery." Lunareye, Inc. v. Gordon Howard Assocs., Inc., 78 F. Supp. 3d 671, 676 

(E.D. Tex. 2015); see generally Merge Office Interiors, Inc. v. Alfa Adhesives, Inc., 2020 WL 

1940834, at *2 (N.D. Tex. April 21, 2020). Courts have broad discretion to enforce their 

confidentiality and protective orders by, among other things, directing the parties to abide 

by their specific provisions. See Merge Office Interiors, Inc., 2020 WL 1940834, at *2; see also 

June Med. Servs., LLC v. Gee, 2020 WL 981701, at *3 (M.D. La. Feb. 28, 2020) (denying 

motion for discovery stay due to disputed confidentiality designations and referring 

objection party to procedures for challenging designations set forth in confidentiality and 

protective order); SMHEnterprises, L.L.C. v. Krispy Krunchy Foods, L.L.C., 2021 WL 1387873, 

at *11 (E.D. La. Feb. 5, 2021) (admonishing the parties for failing to comport themselves in 

a professional manner and noting that a confidentiality dispute "could have, and should 

have, been resolved, without the need for court intervention, through compliance with the 

Protective Order and the good faith meet and confer process."). 

Here, the Confidentiality Order provides a set procedure for challenging 

confidentiality designations, and the Creditors' Trustee should be ordered to follow it. 

Specifically, the Confidentiality Order states that "[i]f a receiving party disagrees with the 

"Protected" designation of any document or information, the receiving party will notify the 

designating party in a written letter and identify the challenged document(s) with 

specificity." Dkt. 134 at 114. Thereafter, the parties must meet and confer and, if they are 

unable to resolve their dispute, the receiving party may thereafter challenge the status of the 
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document. Id. "Protected Documents will continue to be treated as such pending 

determination by the Court as to the confidential status." Id. 

The Creditors' Trustee is not entitled to pick and choose when he will abide 

by the Confidentiality Order. Yet rather than following the procedure for challenging 

confidentiality designations, the Creditors' Trustee has indicated he intends to file a blanket 

challenge to the designation of every document designated as confidential by Ford Credit 

while publicly filing the confidential documents at issue in Ford Credit's motion to seal. 

The only stated grounds for the Creditors' Trustee's threatened motion is his unilateral 

declaration that he believes—based solely on the number of documents designated 

confidential and not based on any review of the documents' content that Ford Credit's 

designations must have made in bad faith. 

The Confidentiality Order prohibits blanket confidentiality objections and 

objections based solely on assumption or inference rather than specifically-identified reasons 

why a particular designation is improper. See Dkt. 134 ¶ 4. The Creditors' Trustee has 

ignored these prohibitions and the Confidentiality Order's unambiguous procedures in an 

attempt to force Ford Credit to incur substantial expenses in revisiting and reassessing its 

designations for more than 14,000 documents. 

The Creditors' Trustee's deliberate non-compliance with the Confidentiality 

Order should not be condoned, and Ford Credit respectfully submits that the Court should 

order that the Creditors' Trustee's challenges to Ford Credit's confidentiality designations, if 

any, be filed pursuant to paragraph 4 of the Confidentiality Order. See Merge Office Interiors, 

Inc., 2020 WL 1940834, at *2; see also June Med. Servs., LLC, 2020 WL 981701, at *3. 
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E. The Creditors' Trustee's Discovery Misconduct Violates the Well-Established 
Dondi Principles 

The Creditors' Trustee's threated motions also violate the well-established 

Dondi principle that parties should not us "any form of discovery" as a means of 

harassment. See Dondi Properties Corp. v. Commerce Say. and Loan Ass'n, 121 F.R.D. 284, 288 

(ND. Tex. 1988). Further, the Creditors' Trustee's threatened motion against Ford Credit 

violates the Dondi principle that accusations of an opposing party's "bad faith" should be 

"sparingly" employed and "reserved for only those instances in which there is a sound basis 

in fact demonstrating a party's deliberate and intentional disregard of an order of the court 

or of obligations imposed under applicable Federal Rules of Civil Procedure." See id. at 289. 

The Creditors' Trustee's unfounded accusations and refusal to abide by the 

terms of the Confidentiality Order amounts to an abuse the discovery process in this 

adversary proceeding solely for the purpose of harassing Ford Credit and forcing it to file 

this otherwise-unnecessary motion to seal. 

CONCLUSION 

Based on the foregoing, Ford Credit respectfully requests that the Court enter 

an Order: (1) upholding Ford Credit's and AIM's confidentiality designations for each and 

every document identified in the Creditors' Trustee's August 20, 2021 letters; (2) directing 

that to the extent any such documents be filed in this adversary proceeding, they be filed 

under seal; (3) directing the Creditors' Trustee to abide by the terms of the Confidentiality 

Order and file challenges to Ford Credit's confidentiality designations, if any, pursuant to 

paragraph 4 of such Order; and (4) granting such other and further relief to which Ford 

Credit may show itself justly entitled. 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 9, 2021, a copy of the foregoing Motion to 

Seal was filed electronically. Notice of this filing will be sent to all parties through the 

Court's Electronic Case Filing System ("ECF"). Parties may access this filing through ECF. 

/s/ Craig A. Leslie 

Craig A. Leslie 
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